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6: Starting up - Incorporation of a Trust

Introduction

This briefing note relates to the specimen Memorandum and Articles of Association of the proposed company limited by guarantee.

It is proposed to take advantage of Section 30 of the Companies Act 1985 not to use “Limited” in the name and the company name is shown without limited in the title.  It incorporates the provisions of the Companies Act 2006 in force as at October 2008.

To all intents and purposes the Company is just an incorporated form of bare trust, which becomes apparent when considering membership.  As with a bare trust, the Trustees and registered members are one and the same, leaving other members to be termed supporters or similar.

The form of Memorandum and Articles of Association drafted are relatively traditional.  A more modern form can be downloaded via the Internet from the Charity Commission website (www.charitycommission.gov.uk).  Look for Model Forms of incorporation on the home page, and go to Model Memorandum and Articles of Association for a Charitable Company (GD1).  Note that the Form may take a while to load and so ignore the blank screen that may initially appear!  This is worth looking at just to provide a contrast and give an indication of the way the Charity Commission is thinking.

Memorandum of Association

Objects 

The objects of the Trust are set out in Clause 3.  These need to be considered carefully, although they have been drafted to be wide ranging.

Clause 3 (A) covers the object of undertaking works on the ground.  Impoundments are included to cover any still waters, ponds etc. 

Consideration of the geographical area also needs careful review.  In terms of charitable purpose the area needs to be wide enough easily to be considered “for the public benefit”, or in the negative, to avoid any claim of serving a “chosen few”.  It may be beneficial to include the surrounding/adjacent catchments to give you flexibility in the future.  This is however very much a local judgement issue.  

Clause 3 (B) covers the education object and is purposely not limited geographically. The advancement of education is a central charitable theme.  This would cover campaigning with Government for matters of the public interest and collaboration with Association of Rivers Trusts and the rivers trust movement.  For example, the wider need for improvement is linked with aquatic environments, which could cover wetlands, tidal zones (say, algae) and sea (say, indiscriminate netting).

Powers

The powers under Clause 4 are routine “boiler plate” provisions.

Conflict of Interests

Clause 5 covers the restricted circumstances in which Members and Trustees may receive benefits and links with Articles in terms of voting and declaration of interests.  

The basic principle is no remuneration or benefits to avoid conflicts, but then to carve out aspects where potential conflict may occur and where it is in the interests of the Trust to allow it.

The clause covers many of the routine areas, such as professional services, soft loans, rent, incidental shareholdings and Charity Commission consent required.

In addition, (sub-clause (9)), I have expressly covered and permit the situation where there is a duality of interest, say as a trustee of the Trust and ART.  Although duality of interest is technically different, it is preferable to avoid doubt. 

The extent of the carve-out is a subjective one.  I have drafted on a wide basis, but some of the sub-clauses could be removed.  I would not want to rely on seeking Charity Commission approval other than on an exceptional basis, simply because of the time delay in getting a response.

Dissolution 

Clause 7 and 8 is reasonably standard.

Representative nominating body

To keep the Trust on the “straight and narrow” in the longer term there is advantage in having a local representative body to nominate Trustees.  For example, in the Westcountry, we have South West Rivers Association, and on the Tyne there is the Tyne Riparian Owners and Occupiers Association.  Experience in the Westcountry shows that this works well, but it pre-supposes that there is a body in situ.  The rivers association is effectively a political lobbying body for rivers and cannot justifiably be for charitable purpose.

Clause 9 includes a reference to amendments requiring the nominating body’s approval, and there are several references, duly highlighted, in the Articles.  It is easiest to delete the related wording contained in square brackets if there is no such body, than to add drafting.

Subscribers

The subscribers will really need to be at least three people willing to be Members and Trustees, so as to form a quorum for General Meetings and comply with the minimum number of Trustees.  The Charity Commission is generally more comfortable with at least 5 Trustees, and one would try to start with 5.  However, it is relatively straightforward to appoint Trustees and incorporation does not necessarily need to wait.

Articles of Association

Membership Structure

As indicated above Members are restricted to just the subscribers and Trustees, which corresponds to trustees of bare trusts, like Westcountry and Eden.  One needs therefore to think of Members and Trustees as one and the same.

Article 2 sets a maximum of 20.  With my commercial background, a Board of 20 is more than enough. 

Articles 4 and 5 set out the wide powers of the Trustees to decide different categories, subscription levels etc, provided that they cannot give anyone other than a Registered Member to right to vote at General Meetings.

General Meetings and Board Meetings

The distinction in practical terms is blurred because the same people will be there.  It is easiest to think of General Meetings as meetings where formal or statutory business relating to the Company is transacted, with management issues left to the Board.   Auditors and Patrons (if any) are entitled to receive notice of General Meetings too.  In practice, one would expect General Meetings, when required, seamlessly to follow on from Board Meetings, with the Secretary sorting out the paper work.

Proxy Voting at General Meetings

Under the Companies Act 2006 proxy voting is mandatory at all General Meetings, and any provision curtailing it is invalid. Articles 26 etc. set out the form and detailed provisions. 

Trustee Structure 

Article 33 sets out that the first Trustees are those notified to Companies House.  This is just for incorporation purposes.  

Under Article 38, all resign at the first AGM and thereafter, one-fifth retires by rotation.  Rotation to achieve a balance between freshness and continuity is a well-established principle, and the proportion varies between one-third and one-fifth normally.  There is no restriction on second or third terms etc. in these Articles, on the basis that “why debar a good and active trustee?” but if it suits, there is no reason not to bring in a restriction.  

Alternate Trustees

Article 33 does not allow an alternate trustee, which would be the situation in a bare trust.  In this context, the remedy here would be to appoint an additional trustee, and the maximum of 20 Members should provide headroom. 

Conflict of Interests

The corresponding provisions to the Memorandum are set out in Articles 54 - 56.

Article 54 covers voting and is somewhat more lengthy than standard.  Knowing of Banks’ requirement for personal guarantees, especially around start-up, we have allowed voting on guarantees (to and by Trustees) to cover the situation where there is a joint involvement - otherwise all could be barred!  

Action Points

(1)
It makes logistical sense for a solicitor or similar to make a final proof read locally, produce the incorporation forms necessary and arrange statutory declarations. Obtaining signatures is the most time consuming part, and local involvement should be quicker and easier.

NB The specimen Memorandum and Articles are available as a download from the ART website.  Statutory Forms can be downloaded from www.companieshouse.gov.uk (follow the Forms tab to pdf downloads).  The above can also be obtained electronically from ART’s Secretary.

(2)
The names and addresses of all subscribers are required, so that the full information (the same as Form 288a - appointment of directors) can be obtained to prepare Form 10, which names the Secretary, first Directors and Registered Office.  

(3)
Organising the best/easiest way for the Memorandum, Articles and Form 10 to be signed by subscribers.

(4)
A Trustee or the Secretary will need to sort out: -

(a)
Form 12, the sworn declaration of compliance.

(b)
Form 30 (5) (a) - to omit limited from the name.

(5)
Form 225 - accounting reference date - can be done at any time, but is as well to do it with the other forms.  Unless the contrary is advised, I would propose 31 December.

(6)
Send forms to Companies House and register.

(7)
Proceed with application to Charity Commission to become a registered charity.
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Registered in England and Wales as a company limited by guarantee.  Company Registration No: 5136671

Registered Office: Rain-Charm House, Kyl Cober Parc, Stoke Climsland, Callington, Cornwall PL17 8PH Tel: 01579 372142 
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