January 2009


[image: image2.wmf][image: image1.jpg]



6: Employment Terms and Conditions 
Introduction
Standard terms and conditions provide a benchmark for all employees, whether full-time, part-time, fixed term, and volunteers, to be treated equitably. It greatly reduces the risk of discriminating against a section of the workforce and allows a seamless change from, say, part-time to full-time.  It does not however preclude enhanced terms to be given to, say, the chief executive of the trust, if desired.

Employment law requires that employees are furnished with a written statement of terms and conditions and our 6a: Standard Employment Contract precedent incorporates everything needed to meet this obligation.  The employment contract approach instead of the written statement route is well suited to a rivers trust, where the workforce is small and staff turnover is low.  However, the drafting and style of employment contracts can vary, and is down to personal choice.

The Employment Rights Act 1996 sets out the basic rights for employees. Other employment legislation of note is the National Minimum Wage Act 1998, Working Time Regulations 1998 (and amendment 2007), Employment Acts 2002 and 2008 and the various discrimination laws.

Part-time employees

At one time, part-time employees were poorly treated relative to full-time employees and the law has changed over the years to remedy the situation.  A longer guidance note is given in 7: Part-time employment, but the simple rule is to treat part-time employees on a pro rata basis the same as full-time employees of the same status.

Fixed-term employees

Legislation, in the aptly named Fixed-term Employees (Prevention of Less Favourable Treatment) Regulations 2002, has also been introduced to prevent a fixed-term employee being worse off than the equivalent full-time person. Under the Regulations fixed-term employees are entitled to the same rights as permanent employees, including redundancy payments.

As a general rule, there is therefore little benefit in adopting a fixed-term contract as opposed to an indefinite (permanent) one.  The exception, from a Rivers Trust point of view, is where project funding is for a specific period (and unlikely to be extended) and the trust wishes expressly to convey that the contract will terminate at the end of the project when the funding comes to an end. Even so, formal notice that the fixed term is to finish as planned will still be required to confirm the position.

Qualifying Periods for Statutory Rights

For completeness, the qualifying period for unfair dismissal claims is one year’s continuous service and for redundancy payments 2 years’ continuous service.

Hopefully the reference to unfair dismissal is of academic interest. However, it worth noting that if a new employee does prove to be unsuitable, it is better to deal with the issue (firmly but fairly) within the 12 month period, rather than prolong it needlessly. 

Redundancy can unfortunately arise when a major project comes to an end.  It should therefore be noted that statutory redundancy payments are capped (as of 1st February 2008 at £330 per week) and calculated on age and length of service up to a maximum of 20 years.

· Ages of 18 to 21 inclusive = ½ week’s pay per complete year of service

· Ages 22 to 40 inclusive = 1 week’s pay per complete year of service

· Age 41+  = 1½ weeks’ pay per complete year of service

The DTI website provides a good guide and ready reckoner by following the link to Statutory Redundancy Rights - A Guide for Employees.  

(www.dti.gov.uk/employment/employment-legislation/employment-guidance) 

Notes to Standard Employment Contract
The following notes cross refer to 6a: Standard Employment Contract and use the same clause numbering.

First Page and General Style

From a convenience point of view, it is useful to have a short first page for signatures and a separate Schedule with pay etc.  Signature by the trust should either be the chairman or another trustee in the case of the chief executive.  Later with other employees, the authority to sign could be granted to the chief executive.

The first page therefore refers to the more detailed terms and conditions, with a cross reference to a Staff Handbook for more expanded rules, procedures and policies.  Including the detail of a Staff Handbook in the contract would just make the document unwieldy.  A loose leaf Staff Handbook can be more easily updated or extended as required, and ART has a precedent free of charge for use and/or adaptation by rivers trusts.

Clause 1
Commencement of Employment

The period of continuous employment is important in terms of statutory rights. If a contract is replaced by a new one, perhaps if an employee moves straight from a fixed term to a permanent position, the earliest date must be recorded, and the alternate wording adopted.

If a fixed term contract is required, it is useful to set out the term up-front and in this case the following Clause 1 could replace the standard clause: -

1
Term 

Your contract and period of continuous employment for statutory purposes starts on [date] and will continue for a fixed period of [6] months, terminating on [date]. 

Clause 2 
Job Title

This is self explanatory.

Clause 3 
Duties

The normal duties can either include a short description or refer to the Job Description, depending on the length of the Job Description.  If reference is made to the Job Description, it should be appended to the contract to avoid any ambiguity.

A catch-all sub-clause (b) is recommended for “belt and braces”, with the chief executive or the chairman of the trust the nominated person as circumstances dictate.

Clause 4
Reporting

“Reporting to” will be derived from the Job Description.

Clause 5
Salary

Salary is covered in 2: Pay and Benefits Guide for Rivers Trusts and the supplementary 2a: Pay Scales for Rivers Trusts.

Clause 6
Hours of Work

Either 7 ½ hours or 8 hours per day is suggested, with either an hour or ½ hour for lunch.  8 hours are marginally easier to split up for the purposes of timesheets.  Timesheets are essential to evidence grant claims if a person is engaged on different grant funded projects etc. or time needs to be split for accounting purposes.

The nature of rivers trusts’ work effectively demands a flexible approach to working arrangements and neatly corresponds to the legal requirement.  No overtime payments are therefore suggested, with time being taken off in lieu instead to enhance the flexible approach.

Clause 7
Place of Work

In addition to the self-explanatory need to specify place of work, it does have implications for mileage payments etc.  Other than in exceptional circumstances, home to work travel is a taxable benefit irrespective of the mileage rate paid.

Clause 8 
Holidays

From 1st October 2007 the statutory minimum holidays for a full-time employee is 24 days per year, which may include Public Holidays.  From 1st April 2009 this statutory minimum increases to 28 days. Part-time employees have a pro rata statutory entitlement.  From a statutory point of view, employers are entitled to tell employees when they cannot take holidays provided reasonable notice is given; and employees can tell employers when they are taking their holiday entitlement provided reasonable notice is given. 

The drafting provides for holidays to be built up on a day-per-week worked basis, with 5 weeks recommended for full-time rivers trusts’ employees, plus all Public Holidays (i.e. 33 days in total).  The number of contracted days is set out in the Schedule to the Employment Contract.

Further information is given in 2: Pay and Benefits Guide for Rivers Trusts.
Clause 9
Sickness

The legal requirement is to pay Statutory Sick Pay, though it is common to top up sick pay with a contractual obligation.

Further information, with sample clauses, is given in 4: Sick Pay and Absence Guide.
Clause 10
Pensions and Life Assurance

Employers employing more than 5 persons are legally obliged to offer access to a pension scheme. However, ART believes that offering pensions and life assurance is fundamentally important to attract, care for and retain employees and has therefore set up umbrella schemes to facilitate the provision of the benefit for all rivers trusts who wish to participate from the first employee onwards. If a pension scheme is offered, access to it must be offered to all employees within 3 months of commencement of employment.

Details of the schemes are given in 3: Pensions and Life Assurance Schemes for Rivers Trusts.

Clause 11
Disciplinary, Capability and Grievance Procedures

The principle of disciplinary, capability and grievance procedures is that they should be fair, structured and evidence-based, which allows a considered decision to be reached. The drafting sets out the basic system and refers to detailed procedures set out in the Staff Handbook, which are founded on ACAS advice.

Clause 12
Notice

Notice periods in normal termination situations try to strike a balance between retaining an employee for continuity purposes and keeping (and paying) an employee who, having decided to leave, is likely to be less committed.  Three months is considered a reasonable maximum for the chief executive, but could be less for less senior employees.

Clause 13 Private Car and Car Use

Company cars would not be normally expected to be provided by rivers trusts, especially with the progressive tax treatment and administrative burden associated therewith. It is considered easier and better to adopt the private car route and pay business mileage. Provided that mileage payments are made at no more than the approved HMRC rate per mile (based on recorded business miles) they are free of tax. Business miles exclude home to work travel, except in exceptional circumstances. (In 2008/09 the Approved Mileage Allowance Payment for cars for the first 10,000 miles per year = 40p per mile.) Further information is available from Her Majesty’s Revenue and Customs www.hmrc.gov.uk/guidance/480
It is important that the employee’s motor insurance policy covers social, domestic and business use; business use not meaning the commercial traveller scenario. If business use is not included and an accident occurs, the employee faces the risk of not being covered. Employees may complain that this will add to their insurance premiums, but most reputable insurers provide this occasional business use either free or with a nominal extra premium.

Clause 14
Telephone and Internet  

Rental and apparatus charges for private land telephone lines have long been a taxable benefit- in-kind. Payments made to the employee for a private mobile telephone are likewise taxable. Payments should therefore be restricted to reimbursement of business calls to fall outside the taxable net.  If extra cost is required, for example for a broadband connection at home for home-working, it can sensibly be incorporated as a salary supplement and automatically taxed through PAYE to save the burden of P11D reporting. Further information is given in 2: Pay and Benefits Guide for Rivers Trusts and on www.hmrc.gov.uk/guidance/480 

A mobile phone provided by the employer to the employee is not taxable, and nor is a separate telephone line provided at home if solely for business use, though the latter is now less prevalent with broadband widespread.

Clause 15
Expenses

A dispensation from HMRC should be obtained to avoid P11D reporting of travel and subsistence costs and the simple rule is to reimburse business expenses against receipts to remain within the dispensation and maintain management control. Costs incurred by the employee exclusively for the business of the Trust are legally obliged to be reimbursed and are not taxable.

Clause 16 
Other Employment

In a part-time situation is quite possible that an employee will have other work, possibly with another rivers trust or environmental group.  The clause is intended to ensure that the trust is aware of other work and, in most cases, to clarify for the employee that there is no conflict.

Clause 17
Confidentiality

There is a common law duty of confidentiality and the clause is intended to clarify or reinforce the position.

Clause 18
Intellectual Property

In practice, this is unlikely to be an issue and is typical “belt and braces”.

Clause 19
Health and Safety

The drafting is intended to make employees aware of the importance of health and safety, and to be comfortable with adopting a cautious and “zero-accident” mentality.  There is a cross reference to the more detailed policy, guidelines and organisational chart, which needs to be kept up to date.  Health and safety is further covered in 1: Employment Pathfinder Guide.

Clause 20 
Computer Programs/Internet Use

Computer and internet use and misuse should be set out, and is a sign of the times.

Loss of computer data is probably one of the biggest operational risks faced by rivers trusts and regular and frequent back up is important. Frequency will depend on activity, but should be no more than 2 weeks, particularly for employees working from home or with stand alone computers. However, for critical work (e.g. accounts) it might be on an as-finished basis. With an office server, automatic back up on a daily basis is recommended.

Clauses 21 - 24

These are typical “belt and braces” clauses and are self-explanatory.

 Schedule

A Schedule simply makes it convenient to update pay rates and the applicable date on a single sheet. If part-timers are employed the Schedule can also set out holiday arrangements for clarification.  For the initial contract it will be stapled and appended into the back of the contract and therefore does not need second signatures. 
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