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4: Sick Pay & Absence Guide for Rivers Trusts
Types of sick pay

(a) 
Statutory Sick Pay (SSP) - which starts after 3 waiting days and continues for 28 weeks.  As the name implies it is a mandatory payment at whatever the Government rate is at the time.  The HMRC website (www.hmrc.gov.uk/employers) provides detailed guidance on SSP.
(b) 
Contractual Sick Pay - which is as the Trust determines. So the Trust can choose to pay the first 3 days or not and choose whether or not, and for how long, to top up the SSP to full normal pay.  As a rule, no employee should receive more than full normal pay if off sick.
Generally it is desirable to improve terms and conditions as time goes by, so the recommendation is to start with the minimum package affordable by the Trust.  If the opposite is done, either because the system becomes unaffordable or is abused, care will be needed to avoid damaging employee relations or risking employee litigation.  Additionally it is preferable to cover the issue expressly in the contract of employment.  If the contract is silent on the issue a term can be implied based on custom and practice.

Variations between different employees

It is possible to provide different Contractual Sick Pay arrangements for different classes of employees.  For example, traditionally senior management in a commercial company have been provided with longer top up to full pay period than other workers.

However, legislation has tended towards a more equitable treatment of all employees.  Accordingly, employees of the same status must be treated equally.  The laws against race and sex discrimination are widely known, but the same situation applies for part-time employees under the aptly named Part-time Workers (Prevention of Less Favourable Treatment) Regulations 2000. For part-time employees sick pay is on a pro rata basis.

In a rivers trust where there is a small team, and efforts well beyond the call of duty are prevalent, there is a compelling argument for all employees to be treated equally. 

Similarly, given the need to attract and retain senior staff within the rivers trust movement, there is a compelling argument for Contractual Sick Pay to be paid for, say, 3 months in full, and perhaps at 50% for the next 3 months at least.  6 months’ half pay would not be unreasonable.

Contractual Sick Pay - Incorporated within the Contract of Employment

Generally for small rivers trusts, with administrative, technical or professional staff, where sickness absence is normally negligible or by exception, the entitlement to Contractual Sick Pay can be fully contained as a contract clause.  Sick pay is also aligned to Sickness Absence (see later section).
Sample Clause

(a)
If you are absent from work on account of sickness or injury, you (or someone on your behalf if you are incapacitated) must report this to the Trust as soon as practicable.


(b)
For any absence for sickness or injury you will be required to fill out a self - certification form upon returning to work, as set out in the Staff Handbook.  You must provide the Trust with a Medical Certificate, by the 8th day of sickness or injury, if your absence exceeds, or is likely to exceed, 7 days (including weekends).  Thereafter Medical Certificates must be provided to the Trust to cover any continued absence. 
 (c)
The Trust reserves the right to refer you for further medical examination by your own doctor or a medical practitioner or consultant nominated by the Trust, in which cases you must authorise your own doctor to disclose any material facts to the nominated medical practitioner or consultant (on a medical-in-confidence basis) and for the medical examiner to report thereon to the Trust.
(d)
If you are absent from work due to sickness or injury, you will be paid amounts from the Trust in each calendar year which, when aggregated with Statutory Sick Pay and/or other National Health Service benefits recoverable, will be equal to: -



(i)
During the first 3 months of such absence - normal net pay; and



(ii)
During the next 3 months of such absence - half normal net pay.

(e)
However if the Trust does decide, in its absolute discretion, to make further payments to you (in whatever amount the Trust may decide), any such further payments may be varied or discontinued at any time. 
Contract Term - No Contractual Sick Pay
If no Contractual Sick Pay is to be paid over and above SSP, the contract of employment should include the sample clause wording above for paragraphs (a), (b) and (c) and set out the position by replacing sample clauses (d) and (e) with the following precedent: - 

Sample Clause (alternative)
(d)
Your entitlement to sick pay will be in accordance with the appropriate rate of Statutory Sick Pay (SSP). For absence because of industrial injury you will be able to claim the relevant industrial injury benefit.


Contractual Sick Pay - Contract Clause Linked to a Staff Handbook

As an alternative to incorporating details of sick pay etc. within the contract of employment, it is feasible to include a short general clause and set out the detail in a separate document, which would routinely fall within a Staff Handbook (see below).  This may be more appropriate for larger trusts or those wanting a cascading system of payment.

Sample Clause

During absence for illness (which includes injury or other disability) you will be entitled to receive a sick pay allowance in accordance with, and subject to, the provisions set out in the Staff Handbook.
Sickness absence

Sickness absence is not normally a problem for a rivers trust, but a ready made procedure whereby employees are routinely obliged to complete a self-certification form upon returning to work is useful.  The intentions of such a procedure are twofold: first, to convey to the employee that his or her absence, and the reasons for it, is of concern to the Trust; and secondly, as a means of discouraging employees to be absent without proper cause.
On the basis of preparing for the worst, a self-certification form falsely completed and signed leaves the employee open to disciplinary action. When linked to medical referral, it will reduce the risk of any industrial tribunal finding against the Trust, which is potentially a significant (albeit remote) financial risk faced by rivers trusts.
A contractual right to make a medical referral is useful on the rare occasions needed. When an employee's capability for doing the job is lacking because of persistent short-term sickness absences, prolonged sickness absence or even bona fide concern over the health of an employee, management is under a general obligation to investigate the matter before deciding what action, including the possibility of dismissal, to take. A crucial part of this investigation will be to obtain a doctor's or medical consultant’s opinion about the employee's incapacity and the likelihood of his or her being able to resume normal duties, or to attend work more regularly. To have a contractual right to refer an employee for a medical examination is critical to an effective investigation and assessment of the employee's future with the Trust.  An employer is legally obliged medically to accept an employee as it finds him or her, and can only do so if it is possession of the facts.  Incidentally this is why some employers make a job offer conditional upon a satisfactory medical report, though for a Rivers Trust this is probably unwarranted.

To be most effective, the self-certification form should be signed by the employee in front of his or her line manager as soon as the employee returns to work regardless of the length of the absence. The form should be countersigned by the line manager in the employee’s presence and should be retained in the employee’s personal file.

In countersigning a self-certification form it is unfair to expect the line manager to make a medical judgement.  Accordingly, it is preferable to provide the range of options from “am satisfied”, to “unsure” to “not satisfied”, leaving the line manager to decide accordingly.  In practice, the “am satisfied” response will be self-evident and the norm.
Staff Handbook: Self-certification form

[Full Name of Rivers Trust] - Self-certification form

Part 1 of this form should be completed in the presence of your line manager if you are returning to work after absence because of sickness or injury.

PART 1

	Name:
	

	Date absent from:
	

	Date absent to:
	


I certify that I was unable to attend work for the following reason(s) (State any illness or symptoms, or describe injury or other incapacity):

...............................................................................................................................................

...............................................................................................................................................

...............................................................................................................................................

Have you seen a doctor or visited a hospital about this? Yes/No*

If answering 'Yes', please state the doctor's/hospital's name and address and the treatment prescribed: .........................................................................................................

...............................................................................................................................................

I declare that during the period of sickness which I have stated above I have not worked or taken part in any activities not consistent with the reason(s) for my absence, and that the information given by me is correct. I agree to my doctor giving medical information relevant to my absence to a medical practitioner or consultant nominated by the Trust if so requested.

Signed: .......................................................   Date: ........................................

PART 2 (To be completed by employee’s line manager)

I certify that Part 1 of this form was signed in my presence. I am satisfied/unsure/not satisfied* that the information given above is correct. (*Delete whichever is inapplicable.)

Signed: .......................................................   Date: ........................................

Position: .....................................................

Staff Handbook: Sick Pay Scheme

(Where Contractual Sick Pay is paid and reference is made in the contract of employment to a Staff Handbook entry) 

When sick an employee (other than an employee serving a probationary period) will receive on each normal pay day, subject to the periods of entitlement set out below, a payment of SSP and contractual sick pay combined in such a way that at no time will the total amount exceed the amount of pay due when at work.
If an employee is excluded from SSP, or entitlement to benefit has been transferred to the Department of Social Security (DSS) when SSP has ceased, the appropriate level of sickness or other benefit which the employee may be able to claim from the DSS will be deducted from his or her Contractual Sick Pay. An equivalent amount will also be deducted if the employee is not eligible for DSS sickness benefit.

Subject to the above, and without prejudice to the Trust's right to terminate an employee's contract of employment by notice before the expiry of the periods stated below, an employee absent from work on grounds of incapacity (which includes illness, injury or other disability) shall, unless given or giving notice of termination of employment, be entitled to receive an allowance in accordance with the following scale:
	During 1st year of service
	1 month's full pay 

	During 2nd year of service
	1 month’s full pay and 1 month’s half pay

	During 3rd year of service
	1 month’s full pay and 2 months’ half pay

	During 4th and 5th years’ of service
	2 months’ full pay and 2 months’ half pay in any period of 12 months

	After 5 years' service
	3 months’ full pay and 3 months’ half pay in any period of 12 months


NB The above scales of full pay and half pay are an example only.  They should be based on the wishes of the trustees and the Trust’s ability to fund them.  They are not in any way a statutory obligation.
For part-time employees sick pay will be on a pro rata basis.  Where hours are not fixed, the relevant proportion and amount due will be calculated as near as practicable, using the 13 weeks’ prior to sickness as a benchmark.  Employees in a probationary period or having less than 13 weeks’ service at the time of commencing sick leave will not be entitled to Contractual Sick Pay.

Where notice to terminate the contract is given during any of the periods shown in the right-hand column above, the contractual sick pay allowance will cease forthwith and be replaced by notice pay in accordance with the contractual notice pay entitlement of the employee.

If an employee is absent because of an injury or accident caused by someone else (e.g. a road accident), he or she will be required to repay Contractual Sick Pay if equivalent compensation for loss of earnings is recovered from the third party.
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