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4: Starting up - Rivers Trust Form and Structure

Form

There are several different forms of charitable organisation, but for Rivers Trusts currently only two need to be considered.

The first is a charitable company established as a company limited by guarantee. The second is a charitable trust set up with a trust deed.  A Charitable Incorporated Organisation (CIO), as a sort of half-way house, has been included in the Charities Act 2006 and the Charities Act (NI) 2008, but at the time of writing it remains pending in England, Wales and Northern Ireland. 

Since most Rivers Trusts over time will have larger scale projects involving different partners and will probably employ staff there is good reason to incorporate as a company limited by guarantee from the outset.  It is tried and tested: and works. The Association of Rivers Trusts has adopted this route.  Some of the older trusts, for example, Eden Rivers Trust and Westcountry Rivers Trust operated very successfully as bare charitable trusts, but they have subsequently incorporated as charitable companies and re-registered with the Charity Commission based on the advantages of incorporation given below.  

Whilst form can be debated, the important principle to remember is that substance is the most important issue, meaning that, whatever form is adopted, every Rivers Trust needs to be open, transparent and well run.  If not, those running the organisation leave themselves open to personal liability claims, whatever the form!

Charitable Company versus Bare Trust

The main advantages of a Charitable Company over a Bare Trust are:

· The Trustees (Directors) of a Charitable Company are not liable for its debts in normal circumstances (e.g. except where they are proved to be negligent), whereas the Trustees of a Bare Trust are.  This is perhaps most relevant for the Trust in publicly funded projects, where the funding source commonly includes a contractual clause in its offer letter reserving the right to claw back claims paid if it later determines that the claim was ineligible or the project fails to deliver. Given the magnitude of project funding, the way in which the “goalposts” can seem to move, and the possibility of third party events (e.g. another partner failure or foot & mouth) creating difficulties, it is evident that the Trustees are potentially at risk.

· The corporate funds of a Charitable Company belong to it absolutely and not on trust, as are the unrestricted funds of a Bare Trust.  This gives the Charitable Company more latitude on the way it uses its corporate funds - especially as regards the justification of reserves’ levels.

·  A Charitable Company can hold assets in its own right.  Corporate status is particularly useful in the case of leasehold or freehold land and investments. A Bare Trust commonly needs either to appoint nominees or transfer the charity’s assets from the outgoing/remaining trustees each time there is a change.

· In the rare event of legal action being taken against the Bare Trust, a Charitable Company has the writ against it served on the Company Secretary at its Registered Office, rather than the individual home addresses of the trustees in the case of a Bare Trust. Although Trustees (Directors) of a Charitable Company do not escape liability for negligent management or breaches of trust, it is nevertheless comforting to have the corporate shield to deflect attention and focus it into one “defence” communication channel.

The main disadvantage of a Charitable Company is that it has more onerous statutory filing (Companies House and the Charity Commission) requirements. However, this is considered a marginal burden and no more than prudent public record accountability. 
Company Limited by Guarantee

A company limited by guarantee (since 1980) cannot have shares and is unable to distribute any profit.  It is the normal, well-known, tried and tested “not-for-profit” corporate vehicle, and the liability of the members is restricted to the sum (commonly £1) guaranteed. 

The current primary legislation is the Companies Act 2006, which covers the whole of the UK, including Northern Ireland which previously had been subject to a separate Companies Ordinance.  
The company is registered at Companies House, and charitable status subsequently sought from the Charity Commission.  Compliance issues are no more onerous than a well-run charity or its members would want (or expect), and are not considered a burden.  A company limited by guarantee is a legal person in its own right and is consequently able directly to enter into agreements in its own name or own shares or property, without the complication of custodian or property trustees.

Ultimate liability for the company rests with the directors, who are also the charity Trustees, but in the unhappy event of litigation, it is the company that is sued, rather than each Trustee, with the “benefit” to them of the Company Secretary receiving the writ!  Indemnity insurance is permitted under the Companies Act 2006 as a further level of protection for the Trustees.  

Bare Charitable Trust

Trusts have been around for a very long time and many are of a private nature having nothing to do with charitable purposes.  It is probably for this reason that the traditional concept of a trust has been extended into the public charitable arena by way of trust deeds to regulate their operation, rather than the company route.  

A trust deed is arguably administratively easier to set up and maintain than a company limited by guarantee, especially if the number of Trustees is small and the Trustees don’t change much.

The main disadvantage with a bare charitable trust route is that the ultimately the Trustees are directly personally liable for the Trust’s debts if it cannot meet them.

Where land or shares are held it is the Trustees themselves, rather than the Trust, who holds the property, which is a nuisance if one changes.  Otherwise, they need to appoint separate holding trustees, a custodian trustee or a nominee company or find another way around the difficulty.

Changes to the Trust Deed can mean all trustees signing a fresh deed each time there is a change of Trustee, which can be a chore.

Charitable Incorporated Organisation

A Charitable Incorporation Organisation (CIO) form for England & Wales was introduced by the Charities Act 2006 and was intended to be brought into operation during the middle of 2008.  The Charities Act (NI) 2008 has done similar, though there may be differences with its England & Wales counterpart.  To date the regulations setting out the detail is awaited and we cannot speculate when or what will finally arrive. 

Incorporating a Bare Trust

There is the possibility of incorporating a bare trust as a company limited by guarantee at a later date.  However, because the incorporated company is legally separate and distinct from the bare trust, it is necessary to establish the company as a new charity (with new number) and then transfer all rights and obligations to the new charity, communicating with all the relevant authorities, donors and others to ensure legal and moral issues are covered.  This can be a significant administrative task, which is best avoided.  We have however produced some separate guidance on the conversion process in the pack covering Charity Registration and Conversion to a Charitable Company.

Governing Documents

Given that the bare charitable trust and company limited by guarantee are basically similar in charitable purpose, it is not surprising that the governing documents have many similar regulatory or control features, even if the way in which they are drafted is somewhat different.

The governing document is the organisation’s central document and it is important to emphasise that the organisation needs to spend time ensuring that the legal drafting covers what you want for your local circumstances.  In a general sense, thought should be given not only to what is wanted for the Rivers Trust now, and the way it should operate, but what it may want to evolve into. It is better to avoid constantly making changes.  That said, amendment is always possible and, with the march of time, a periodic review is recommended: it can be surprising how things change.

Fortunately, this task is made much easier by model forms that are available, and the guidance notes that accompany them. Particular attention is drawn to the Charity Commission website (www.charity-commission.gov.uk), where a good modern form can be downloaded free of charge. This is worth looking at to see the way the Charity Commission is thinking.

GD 1
Model Memorandum and articles of association for a Charitable Company

GD2
Model Declaration of Trust for a Charitable Trust

We also have a precedent available related specifically to Rivers Trusts, which is included in this Start up pack, and can give help on getting started.  It draws on the Charity Commission model for a Charitable Company and the Model Form for a Company Limited by Guarantee published under the Companies Act 2006. 

Our professional advice would be to use the precedent as a starting point, and run them past a local lawyer before finalisation for peace of mind.
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Registered in England and Wales as a company limited by guarantee.  Company Registration No: 5136671

Registered Office: Rain-Charm House, Kyl Cober Parc, Stoke Climsland, Callington, Cornwall PL17 8PH Tel: 01579 372142 
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