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4: Starting up - Rivers Trust Form and Structure

Form

There are several different forms of charitable organisation, but for Rivers Trusts only three really need to be considered.

The first is a charitable company established as a company limited by guarantee. The second is a charitable trust set up with a trust deed.  The third is a Charitable Incorporated Organisation included in the Charities Act 2006, but early review suggests that the CIO offers little benefit over a company limited by guarantee, other than sole registration with the Charity Commission instead of registration also at Companies House. However, we must reserve judgement until we have the benefit of seeing how it operates in practice. It is due to come into being later in 2009. 

Since most Rivers Trusts over time will have larger scale projects involving different partners and will probably employ staff there is good reason to incorporate as a company limited by guarantee from the outset.  It is tried and tested: and works. The Association of Rivers Trusts has adopted this route.  However, Westcountry Rivers Trust and Eden Rivers Trust are functioning perfectly well as simple or bare charitable trusts.  Whilst form can be debated at length, the important principle to remember is that substance is the most important issue, meaning that, whatever form is adopted, every Rivers Trust needs to be open, transparent and well run.  If not, those running the organisation leave themselves open to personal liability claims, whatever the form!

Charitable Company versus Bare Trust

The main advantages of a Charitable Company over a Bare Trust are:

· The Trustees (Directors) of a Charitable Company are not liable for its debts in normal circumstances (e.g. except where they are proved to be negligent), whereas the Trustees of a Bare Trust are.  This is perhaps most relevant for the Trust in publicly funded projects, where the funding source habitually includes a contractual clause in its offer letter reserving the right to claw back claims paid if it later determines that the claim was ineligible or the project fails to deliver. Given 
· the magnitude of project funding, the way in which the “goalposts” seem to move, and the possibility of third party events (e.g. another partner failure or foot & mouth) creating difficulties, it is evident that the Trustees are at risk.

· The corporate funds of a Charitable Company belong to it absolutely and not on trust, as are the unrestricted funds of a Bare Trust.  This gives the Charitable Company more latitude on the way it uses its corporate funds - especially as regards the justification of reserves’ levels.

·  A Charitable Company can hold assets in its own right.  Corporate status is particularly useful in the case of leasehold or freehold land and investments. A Bare Trust commonly needs either to appoint nominees or transfer the charity’s assets from the outgoing/remaining trustees each time there is a change.

· In the rare event of legal action being taken against the Bare Trust, a Charitable Company has the writ against it served on the Company Secretary at its Registered Office, rather than the individual home addresses of the trustees in the case of a Bare Trust. Although Trustees (Directors) of a Charitable Company do not escape liability for negligent management or breaches of trust, it is nevertheless comforting to have the corporate shield to deflect attention and focus it into one “defence” communication channel.

The main disadvantage of a Charitable Company is that it has more onerous statutory filing (Companies House and the Charity Commission) requirements. However, this is considered a marginal burden and no more than prudent public record accountability. 
Company Limited by Guarantee

A company limited by guarantee (since 1980) cannot have shares and is unable to distribute any profit.  It is the normal, well-known, tried and tested “not-for-profit” corporate vehicle, and the liability of the members is restricted to the nominal sum (commonly £1) guaranteed. 
Please note that the final tranches of the Companies Act 2006 come into force in October 2009. These will introduce some significant changes, and we are in the process of updating our guidance and precedents, which will be posted on our website once complete.  Other than in respect of proxy voting, the changes permitted thus far by the Companies Act 2006 are not incorporated into our documentation. 

The company is registered at Companies House, and charitable status subsequently sought from the Charity Commission.  Compliance issues are no more onerous than a well-run charity or its members would want (or expect), and are not considered a burden.  A company limited by guarantee is a legal person in its own right and is consequently able directly to enter into agreements in its own name or own shares or property, without the complication of custodian or property trustees.

Ultimate liability for the company rests with the directors, who are also the charity Trustees, but in the unhappy event of litigation, it is the company that is sued, rather than each Trustee, with the “benefit” to them of the Company Secretary receiving the writ!  Indemnity insurance is permitted under the Companies Act 1985 as a further level of protection for the Trustees.  

Bare Charitable Trust

Trusts have been around for a very long time and many are of a private nature having nothing to do with charitable purposes.  It is probably for this reason that the traditional concept of a trust has been extended into the public charitable arena by way of trust deeds to regulate their operation, rather than the company route.  There is also the smack of the commercialism associated with companies limited by shares and company directors.

A trust deed is arguably administratively easier to set up and maintain than a company limited by guarantee, especially if the number of Trustees is small, but the involvement of Rivers Trusts in projects means that care is needed to cover the operation and regulation of the Rivers Trust in sufficient detail in the Trust Deed. The main disadvantage with a bare charitable trust route is that the ultimately the Trustees are directly personally liable for the Trust’s debts if it cannot meet them.

Where land or shares are held it is the Trustees themselves, rather than the Trust, who holds the property, which is a nuisance if one changes.  Otherwise, they need to appoint separate holding trustees, a custodian trustee or a nominee company or find another way around the difficulty.

Charitable Incorporated Organisation

The Charitable Incorporation Organisation (CIO) was introduced by the Charities Act 2006 (enacted in November 2006 pursuant to Section 34 and Schedule 5) and is intended to be brought into operation during the middle of 2008.  It is therefore too early for us to be able to express any authoritative operational view. A CIO would appear to be suitable for a rivers trust as an alternative to a conventional bare trust, but there appears to be no overriding reason to defer starting up as a company limited by guarantee to achieve legal entity status.

If anyone is determined to pursue the CIO route, we would recommend that they monitor the Charities Commission website for the latest information, guidance and precedents and/or consult a specialist charities lawyer. 

Incorporating a Bare Trust

There is the possibility of incorporating a bare trust as a company limited by guarantee at a later date.  However, because the incorporated company is legally separate and distinct from the bare trust, it is necessary to establish the company as a new charity (with new number) and then transfer all rights and obligations to the new charity, communicating with all the relevant authorities, donors and others to ensure legal and moral issues are covered.  For a well-established charity, this can be a significant administrative task, which is best avoided.  Guidance is provided on the conversion process in the pack covering Charity Registration and Conversion to a Charitable Company.

Governing Documents

Given that the bare charitable trust and company limited by guarantee are basically similar in charitable purpose, it is not surprising that the governing documents have many similar regulatory or control features, even if the way in which they are drafted is somewhat different.

The governing document is the organisation’s central document and it is obvious, but important to emphasise, that the organisation needs to spend time getting it right.  In a general sense, it needs to reflect not only what the Rivers Trust is now, but what it may become. It should be reasonably comprehensive so that meetings concentrate on the work of the Rivers Trust, not constantly on discussion of rules and procedures.  It should not be unduly restrictive and allow amendment if needed, though it should be noted that amendments still require a significant amount of administrative time and delay to effect.

Fortunately, this superficially daunting task is made much easier by model forms that are available, and the guidance notes that accompany them. Particular attention is drawn to the Charity Commission website (www.charity-commission.gov.uk), where a good modern form can be downloaded free of charge. Click on the Site Map on the home page and, under registering a charity, look for:

GD 1
Model Memorandum and articles of association for a Charitable Company.

GD2
Model Declaration of Trust for a Charitable Trust.

This is worth looking at to see the way the Charity Commission is thinking.

The Association of Rivers Trusts also has a precedent available related specifically to Rivers Trusts, and can give help on getting started.  However, it will still be wise to run them past a lawyer before finalisation for peace of mind.

Memorandum of Association

The Memorandum of Association covers the Company’s objects, powers and the liability of its members. NB. The Companies Act 2006 will create a few changes of detail in terms of format when its provisions become implemented.

An objects clause for a Rivers Trust is covered in the section on Specimen Objects for a Rivers Trust.  

The associated powers should be wide ranging as possible, are fairly standard, and are colloquially termed “boilerplate” provisions.

With the public accountability of a charity, it is essential that personal interest is carefully segregated from the charity’s interests, and both the Memorandum and Articles, will set out provisions to cover it.  The issue is covered in the section on Conflict of Interest.

Liability of members is limited to the amount guaranteed in the event of dissolution and insufficient funds to meet debts. Though only usually a £1 or similar nominal amount, it needs to be stated. The Memorandum will also set out what is to happen with any surplus funds or assets if dissolution later occurs, and for a charitable company standard practice would be to another Rivers Trust or environmental charity having similar objects.

Articles of Association

The Articles of Association set out the administrative procedures.

They will make provisions for membership, which are covered in the section on Membership Structure.

They will cover the procedures for General Meetings and Board Meetings.  If the Members of the company and the Trustees are the same group, the distinction between the meetings in practical terms will become blurred with the same people there.  It is easiest to think of General Meetings as meetings where formal or statutory business relating to the Company is transacted, 

with management issues left to the Board of Directors/Trustees.  Auditors and Patron(s) (if any) are entitled to receive notice of General Meetings too.  In practice, one would expect General Meetings, when required, seamlessly to precede or follow on from Board Meetings, with the Secretary sorting out the paper work.  Perhaps the other issue to mention regarding meetings is the quorum and the practical benefit of consistency between General Meetings and Board Meetings if they are the same group of people. 

The Articles will also deal with issues regarding the Directors/Trustees, which are respectively covered in the sections on Trustee Structure and Conflict of Interest, and the likes of Minutes, Accounts, Auditors, Annual returns etc.

Membership Structure

With a bare charitable River Trust, the Trustees are the members. Others who support the Rivers Trust are not strictly members, and have no voting rights and personal liability in respect of running the Rivers Trust.  A subscription may be levied on supporters, though care is needed in respect of VAT implications. 

With a Rivers Trust incorporated as a company limited by guarantee, membership can be wider.  For example, the Association of Rivers Trusts has membership open to all individuals or organisations because of its wider, national remit.

However, for an individual Rivers Trust, such as the Wye & Usk Foundation, it is probably better to restrict voting membership to just the Trustees, on the basis it is they who have committed the time and energy to developing and maintaining the Rivers Trust.  The flexibility for the Trustees to establish different categories of members and/or subscription levels, is normally included, but with the over-riding proviso that these categories do not have voting rights at General Meetings of the Rivers Trust.

As voting members, liability is limited to the nominal amount normally guaranteed, but as Company Directors or Trustees - they are one and the same - they cannot escape liability entirely for the way in which the company is run.

It is common for a maximum number of members to be specified, and in this relatively closed situation of the Members and Trustees being one and the same a maximum of 20 should be sufficient to allow a balance between breadth of expertise, on the one hand, and a forum that is not too wieldy to transact business efficiently, on the other.

In other words, the basic structure of the Rivers Trust is similar whichever form is followed; the company virtually being an incorporated form of the bare trust.

Trustee Structure

It is generally considered good practice to have retirement of Trustees by rotation to achieve a balance between freshness and continuity, and the proportion varies between one-third and one-fifth normally.  Some governing documents prescribe a fixed term, and some have provisions preventing a second or third term as a Trustee.

On a practical level, one-fifth retiring by rotation at each Annual General Meeting (other than the first AGM where all would normally retire) is a good basis. Dividing by five allows rounding up or down to get to the nearest whole number, but alternatively the drafting can be always to round up.  Any appointments made to fill casual vacancies during the year would retire at the next AGM and are excluded from the number retiring by rotation.  

A fixed term is a nuisance to coincide dates precisely with expiry, especially when most people have busy lives and meeting dates cause difficulties.  Including a restriction on a second or third term to ensure new blood is good in theory, but it can unnecessarily debar a good and active Trustee.  The choice is down to preference and circumstances.

A useful way for Rivers Trusts to achieve a good check and balance on Trustees is to leave the power of nomination with a corresponding river association; the power of appointment vesting with the Members or Trustees themselves.  A riparian owners association or group, including land owners, angling clubs and the like, has a vested interest in the river, particularly in the fishing, and a strong local bias.  For example, all new Trustees of Westcountry Rivers Trust or those retiring by rotation must be nominated by South West Rivers Association, and is designed to help keep the Trust on the straight and narrow. 

For Rivers Trusts, the maximum number of Trustees should not need to be over 20, which neatly corresponds with the maximum number of Members suggested for a charitable company in its Article of Association. 

Conflict of Interests

Public accountability and integrity is essential in a charity.  Equally, it is essential to protect Trustees themselves, particularly when good intent can innocently leave them vulnerable to claims of impropriety.

The basic principle is for no Trustee to receive any remuneration or benefits to avoid conflicts, but then to carve out aspects where potential conflict may occur and where it is in the interests of the charity to allow it. Further guidance is given in the Registering as a Charity pack and the Trustee’s “job description” in the Trustees’ Induction pack.  

The Memorandum of Association or Trust Deed will/should cover the routine areas, such as professional services, soft loans, reimbursement of expenses, rent, incidental shareholdings and the consent of the Charities Commission if in doubt. The extent of the carve out is subjective, but generally it is better to be comprehensive than rely on seeking Charity Commission consent.  The Charities Act 2006 allows, with certain safeguards, the payment of Trustees for their services over and above that of being a trustee. However, if consent from the Charity Commission is necessary, please remember that as the regulator it is obliged to be diligent and precautionary, which can cause time delays.

It is also worthwhile expressly covering and permitting the situation where there is duality of interest, say, as a Trustee of the Rivers Trust and the Association of Rivers Trusts or another charity.  Although duality of interest is technically different, it is preferable to avoid doubt, along the following lines:

 …nothing shall prevent any payment in good faith to any trust or other organisation having charitable objects of which the Trustee is a trustee (or, in the case of a company limited by guarantee, a director).

Declaration of Interest and Voting

The Articles of Association or Trust Deed will cover the broad principle of declaring any conflict of interest at the earliest opportunity and not voting on the matter.  However, since most Rivers Trusts will be involved in publicly funded projects, which need bank rolling until grant claims are paid, and Banks require personal guarantees to support any overdraft facilities, it will be necessary to adopt a provision to act legitimately in the Trust’s best interests, similar to the basis under the section on Conflict of Interest. Otherwise, for joint and several personal guarantees from the Trustees, all could be barred from voting!

Trustees’ voting procedure

To overcome Trustees’ conflict of interest when voting the following is a suitable draft, set out as an Article of a Company:

[].
Save as otherwise provided by the Articles, a Trustee shall: -

(1)
When requested by the remaining Trustees present immediately withdraw from any discussion concerning a matter in which he has, directly or indirectly, an interest or duty which conflicts or may conflict with the interests of the Company.

(2)
Not vote at a meeting of Trustees or a committee of Trustees on any resolution concerning a matter in which he has, directly or indirectly, an interest or duty which conflicts or may conflict with the interests of the Company, unless (not having been requested to withdraw from the meeting) his interest or duty arises only because: -

(a)
The resolution relates to the giving to him of a guarantee, security, or indemnity in respect of money lent to, or an obligation incurred by him for the benefit of, the Company or (if any) its subsidiaries.

(b)
The resolution relates to the giving to a third party of a guarantee, security, or indemnity in respect of an obligation by the Company or (if any) its subsidiaries for which the Trustee has assumed responsibility in whole or in part and whether alone or jointly with others under a guarantee or indemnity or by the giving of security.

(c)
His interest arises by virtue of being a trustee (or, in the case of a company limited by guarantee, a director) of a Rivers Trust or other organisation having charitable objects.
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