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3: Starting up - Why be a Charity

Charitable status

The main reason for setting up a Rivers Trust is that there is a need for an independent and objective organisation dedicated to work for the public benefit in restoring a river catchment or group of related catchments. Achieving charitable status is not essential, but it is useful to attract funding and necessary to benefit from tax concessions. NB The minimum income threshold for applying to be a registered charity is £5,000 pa.  Rivers Trusts normally exceed this threshold quickly, even with limited environmental improvement schemes.

The benefits of charitable status are broadly:

(a)
To enable the charity to display its altruistic credentials, and not for commercial gain, so helping it become a credible organisation worthy of attracting funds.  Indeed many funding streams are limited to, or directed towards, charitable organisations.


In addition, private contributions to charitable organisations can be used as matched funding to lever down extra funding in grant aid, which can make a significant difference to the overall amounts available to undertake environmental improvements.  In the case of Rivers Trusts, partnership support from the Environment Agency has been hugely beneficial in drawing down matched funding. On a simple 50% match funding basis, every £1 in grant aid couples with £1 from the Agency to give a total of £2 to be spent on the project.

(b)
A charity is exempt from income/corporation tax, and can therefore make full use of its income for the good of the river.

(c)
Exemption is also available on capital gains tax and stamp duty on conveyances.

(d) 
There is a mandatory 80% relief on non-domestic rates for property used by the charity, with a further 20% discretionary relief.

(e)
Donors have the right to reclaim tax on donations made under Gift Aid and do not generally pay inheritance tax on legacies or capital gains tax on assets donated to the charity.

Charitable purpose and the public benefit

To be charitable, an organisation’s objects must be wholly and exclusively charitable, which means the activities must be wide enough to be of public benefit (and not to be of benefit to a handful of riparian or other private interests).

What constitutes charitable is something that has evolved over centuries and eligibility for charitable status is still decided on the basis of case law and effectively the interpretation of the Charity Commission. 

The Charities Act 2006 provides a revised and extended list of charitable purposes, which substantially updates the law, including the following that will directly apply to rivers trusts.

· Advancement of environmental protection or improvement.

· Advancement of education.

It is not good enough to assume that because the words “environment” and “education” are used charitable status is a foregone conclusion. The Charity Commission has identified 2 key principles of public benefit, supported by important factors to be considered in all cases.

Principle 1: There must be an identifiable benefit or benefits:


(a)
It must be clear what the benefits are.


(b)
The benefits must be related to the aims.


(c)
Benefits must be balanced against any detriment or harm.

Principle 2: Benefit must be to the public or a sufficient section of the public:


(a)
The beneficiaries must be appropriate to the aims.

(b)
Where benefits are to a section of the public, the opportunity to benefit must not be unreasonably restricted:

· By geographical or other restrictions; or

· By ability to pay any fees charged.

(c)
People on poverty must not be excluded from the opportunity to benefit.

(d)
Any private benefit must be incidental.

Objects in principle

The stated objects determine what a charity can legally do. To stray outside them puts Trustees at risk of legal action, notwithstanding the bad publicity associated with any challenge.

It is therefore prudent to set the Objects as wide as possible to cover all the activities a Rivers Trust would reasonably want to do.

 However there is “catch 22” situation. Because a charity generally must be active before it can apply for charitable status, the Objects need to be drafted first and in advance of submitting them to the Charity Commission for approval.  Using a precedent helps to reduce the risk of the Charity Commission requiring lengthy correspondence to be satisfied that the Rivers Trust meets the public benefit test and requiring amendments to the Objects. 
Objects for rivers trusts

The specimen clauses follow the relevant categories identified under charitable purpose and have borne scrutiny by the Charity Commission in previous successful charitable status applications by River Trusts. 

(1)
To conserve, protect, rehabilitate and improve the rivers, streams, watercourses and water impoundments of the catchments comprising the rivers #Geographical Area#, including adjacent estuarine and coastal areas, for the advancement of environmental protection or improvement for the benefit of the public.

 (2)
To advance the education of the public, or any association, institution, voluntary organisation, company, local authority, administrative or governmental agency or public body or representative body in: -

(a)
The understanding of rivers, river corridors and river catchments, including their fauna, flora, biodiversity, economic or social activity, and river catchment management.

(b)
The need for, and benefits of, conservation, protection, rehabilitation and improvement of aquatic environments. 

These Objects clearly identify the aims and benefits to be derived from them within the context of expressly approved charitable purposes. Benefits are balanced against harm by virtue of reference to the advancement of education through understanding. Geographical spread is wide enough either on a single major river catchment or on a series of smaller ones to cover a sufficient section of the public, notwithstanding wider benefits from people visiting the river from outside the catchment area, and achieve the requirement that any private benefit is incidental. Our activities are not driven by fees. For example, ability to pay or social exclusion is unrelated to the ability to volunteer for conservation projects or join a river walk or visit a demonstration site. 

It is a natural desire to cover some of the common activities of Rivers Trusts to embellish these Objects by reference to, for example, water management, research and seminars. We appreciate that water management relates to flow and quality.  However it can be construed as what “water companies do for profit”. Similarly reference to research begs the question of selling the results for profit, whereas our thoughts are transfer of knowledge based on practical solutions to problems. Likewise seminars raise the potential for commercial training, whereas our events are designed to be inclusive and at best cover costs. 

There is therefore a risk of being too precise. River catchment management covers water management, but there is no commercial take on a natural geographic unit that readily springs to mind.  Similarly advancement of education to all walks of life through understanding rivers etc. conveys no commercial aspect.

At a later stage when making application to the Charity Commission you will need to provide supplementary support for the broadly drafted Objects by adding your local examples of your current and planned activities, paying attention in each case to link the activities to the key public benefit principles.  A Rivers Trust should have no fear “in telling it as it is” in terms of charitable purpose and public benefit. 

Geographical spread of activities

In the precedent objects clause above, the river catchment or geographical area to be covered is required to be inserted. In simple terms, in order to demonstrate public benefit, the wider the geographical area is set the better.  So, for example, the Westcountry Rivers Trust, whose objects cover all the rivers in the South West, has achieved charitable status.  So have the Tweed, Wye & Usk, Eden and Ribble, all of which are large catchments, and clearly benefit the wider public rather than a handful of riparian owners, who could gain personally from a rivers trust based around their interests. 

The pitfall is when the geographical area is a small single catchment or perhaps a single tributary where interest is concentrated on too small a group.  

Political purposes

There are restrictions on charities taking part in political campaigning and lobbying to change or oppose changes to laws or government policy.  

Our recommendation is to have separate Rivers Trusts and river associations, and leave campaigning and lobbying on, for example, fisheries and other angling related issues to river associations.  They can have a vested interest and are therefore better placed to highlight deficiencies and identified problems, real or perceptive, more single-mindedly and vociferously.  Indeed river associations also complement the work of Rivers Trusts, and can be an extremely useful check and balance to keep the river trust close to its roots as time moves on. 

However, it is crucial to differentiate between political objects and activities that educate the public, including government agencies, on the benefits of clean water and issues relating to environmental improvement or protection of, say, spring salmon.  These may have political undertones, but they are truly subservient to the wider public benefit.

Not-for-profit myth

Confusion has grown up around the so-called “not-for-profit” sector and charities not making profits, which effectively lies in the difference between “make” and “take”.

A charity can make a profit.  Indeed it needs to make a profit in order to remain in existence, in the simple sense that income must exceed expenditure or it becomes insolvent.  A charity however cannot distribute its profit by way on dividends or bonuses etc. to its members and in this sense cannot take profit away from the charitable purpose for which it is set up.

In making profit, a charity must be careful to comply with the strict restrictions on trading activities. Her Majesty’s Her Majesty’s Revenue & Customs and the Charity Commission both publish good guides.

Trading conflict

In principle, tax-free trading by a charity is not permitted except within carefully controlled limits, in order to prevent conflict between a charity and a commercial enterprise.  Trading raises some complex legal issues and is regulated by the Her Majesty’s Revenue & Customs specific exemptions and extra -statutory concessions.

In charity terms, a distinction is made between primary purpose trading (defined as trading in direct furtherance of the charity’s objects) and other trading activities. Small scale primary purpose trading is allowed up to an annual turnover limit of the greater of:

· £5,000; or

· 25% of annual income, with a maximum of £50,000.

Fortunately, Rivers Trusts, working as they do on river restoration, are unlikely to stray outside of small scale (incidental) primary purpose trading, at least not initially.

Non-primary purpose trading can be defined as “means to an end” trading, in order to provide the charity with money that it can divert to its primary work.  For example, a retail outlet for goods, with the proceeds going towards habitat improvement, would fall under non-primary purpose. In contrast, undertaking a habitat improvement survey for a fee from a riparian owner would be classed as primary purpose trading.

There are further limits for non-primary purpose trading if it cannot be distinguished from primary purpose, but the main message is that non-primary purpose trading is taxable and should be kept separate.  A tried and tested route around this problem is to set up a trading subsidiary and gift aid its profits to the charity, but at this starting up stage, it is probably only of passing interest.  It is not without its own complexities.

For completeness, bank interest and donations are exempt from tax and trading issues.

Fundraising 

Fundraising events are a form of trading, but profits are not taxed if no more than 15 similar events are held in one location per year, or, if more, the gross income for each event is less than £1,000 per week.

Small or society lotteries or raffles are exempt from tax, if the proceeds are used for primary purpose.

Membership subscriptions are also exempt provided they are basically a donation, entitling a member only to rights to attend and vote at general meetings.  In general, to avoid trading and VAT, newsletters or other information should be freely available to the public on request and not restricted to members.  Otherwise they become a “service”.

Compliance costs

The disadvantages of charitable status are often said to be increased bureaucracy and administrative burdens, which is deemed to be quid pro quo of the fiscal advantages and public recognition of charitable status. 

While it cannot be denied that more rules and regulations impose a cost, we take the view that the law-abiding majority want to be associated with honest, well-run organisations that do their best to repay the faith put in them and their officers.  In this case, the marginal cost of complying with standards imposed by the Charity Commission etc. is negligible. Indeed, we would go further and say that positive governance leads to demonstrable integrity and peace of mind that can only enhance the standing and future of your Rivers Trust.
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